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Wilmar’s Ibiae Plantation; Cross River State, Nigeria, May 2015
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Executive Summary

ive Summary

Although the oil palm tree is native to West Africa, where its fruit
is widely used in local cultures for food, medicine, and other needs,
the global expansion of this crop in recent decades has largely
centered on Southeast Asia. But in the words of a recent article
from the New Scientist, “Now the prodigal plant is coming home.”*

Nigeria is a key frontier country for palm oil expansion. Since
2010, Wilmar International has acquired thirty-thousand of
hectares of land for palm oil plantations in southeastern Nigeria,
and the company plans to expand its Nigerian land bank to
hundreds of thousands of hectares. Like similar land acquisitions
across the globe, Wilmar’s plantations have yet to produce the
promised economic benefits for local people; and like similar land
acquisitions across the globe, the process has generated concern,
conflict, and resistance. This report is an initial effort to open this
land acquisition to international scrutiny.

This report, based on research, testimony, the company’s own
studies, and the experience of campaigners and communities in
Nigeria, finds that Wilmar's operations in Cross River State have:

> failed to meet the company’s obligations to gain the Free, Prior
and Informed Consent of communities directly affected by its
operations;

> taken advantage of local power dynamics to bypass best
practices in community consultation;

> failed to produce adequate Environmental and Social Impact
Assessments and to make them available to all stakeholders;

> failed to live up to promises of infrastructure development
and benefit sharing, despite these promises being a primary
incentive for local stakeholders;

> destroyed areas of High Conservation Value, including
food-producing areas and water sources essential to local
communities;

> purchased a concession that encroaches on Cross River National
Park and other forest reserves, leading to deforestation within
these reserves and the threatening of endemic and endangered
species.

These cases, along with the troubled environmental and social track
record of the palm oil industry in Southeast Asia where palm oil
expansion has led to widespread destruction of forests, biodiversity,
and communities, and the current policy regime in Nigeria, with

its emphasis on promoting large-scale agriculture investment and
weak land rights for communities, suggest that palm oil expansion
in Nigeria will create similar devastating impacts.

This report therefore recommends the following:

> Wilmar should halt its Nigerian expansion plans effective
immediately;

> the Nigerian government should encourage and incentivize
small-holder agricultural production and undertake a
process of reforming its land tenure systems to prevent
the dispossession of rural communities, in line with the

FAO Voluntary Guidelines on the Responsible Governance
of Tenure of Land, Fisheries and Forests in the Context of
National Food Security;

> financiers of and buyers from Wilmar International
should be aware that the palm oil sector is rife with high
environmental, social and governance risks that cannot
be sufficiently addressed by voluntary codes of conduct,
and should approach palm oil, if at all, as a high-risk
investment requiring strict business selection criteria and
enhanced due diligence;

> the international community should support the United
Nations Human Rights Commission resolution adopted in
June 2014 calling for a binding treaty to prevent and redress
human rights violations arising from the operations of
transnational corporations.

EXPLOITATION AND EMPTY PROMISES | 7
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chapter 1 introduction and background

Although the oil palm tree is native to West Africa, the

global expansion of this crop in recent decades has largely
centered on Southeast Asia, where palm oil plantations

have been responsible for widespread devastation of forests
and biodiversity, with accompanying social and cultural
destruction. But in the words of a recent article from the New
Scientist, “Now the prodigal plant is coming home.”?

“The boom in South-East Asian oil-palm cultivation has hit

a stumbling block owing to a diminishing supply of new
agricultural land. This, combined with economic incentives
such as cheap labour, attractive land acquisition terms and low
taxes, has seen foreign agribusinesses converting large tracts
of land in west and central Africa to grow oil palm.”*

Nigeria, in West Africa, is the global center of origin of African
oil palm (Elaeis guineensis), and continues to be fertile territory
for palm oil cultivation.> Undertaken by smallholder farmers
at a reasonable scale and with proper attention to social,
environmental and labor standards, palm oil could provide an
important livelihood for significant numbers of people and
support local food sovereignty, as it has in the past.®

This report seeks to examine the impacts of Wilmar’s plantations
on forests, biodiversity, and community livelihoods. It investigates
Wilmar’s efforts in Nigeria to comply with environmental

and social standards and laws, including the company’s No
Deforestation, No Peat, No Exploitation policy,” announced in late
2013. Finally, it explores what Wilmar’s current practices suggest
for the future of palm oil expansion in Nigeria, particularly as it
impacts communities and the environment.

1.1 Land tenure and agriculture policy in Nigeria

The industrial-scale expansion of palm oil in Nigeria unfolds in
a context of post-colonial land tenure rules, where most land
in rural areas is managed according to customary land tenure
regimes, but much of the land is owned de facto or held in
trust by the government. Some 97 percent of Nigeria’s land
mass is undocumented,® and the vast majority of land users
have no individual or collective title to the lands they cultivate.

This situation creates widespread vulnerability and legal
uncertainty, where rights-holders have little or no access

to legal remedy, little power to negotiate just or adequate
compensation for lost lands and livelihoods, and little ability to
capture the economic benefits of development.

In addition, Nigeria became one of ten African countries that
have signed on to the New Alliance for Food Security and
Nutrition. Launched in 2012, the Alliance is the G8 countries’
main strategy for supporting agriculture in Africa, which
focuses on mobilizing large scale foreign investment in the
agricultural sector. G8 states have committed $4.4 billion to the
10 countries of the New Alliance.?

Nigeria's implementation of its New Alliance commitment
involves the allocation of 350,000 hectares of land to eight New
Alliance companies, including Wilmar,*® as well as the promotion

of “staple crop processing zones” (SCPZs), where investors are
“guaranteed land acquisition”, benefit from “low average wages”,
and are given tax holidays* in a process designed to “make it
easier to do business in Nigeria.”*? Under the New Alliance, some
21 Nigerian and 14 international companies have signed letters of
Intent to invest in Nigeria.** According to the New Alliance’s 2014
Progress Report, these companies have made commitments to
invest $3.8 billion, with $611 million invested so far.** In addition,
the G8 states have committed some $455 million to Nigeria under
the New Alliance.

( N
The New Alliance for Food Security and Nutrition

The stated goal of the New Alliance is to end hunger,
but the approach it takes — increasing foreign
investment in private sector initiatives —is part of a
drive to secure larger agricultural markets and sources
of supply in Africa for multinational corporations,
which may be counter-productive to that goal.*®
Companies involved in the New Alliance include
Monsanto, Diageo, SABMiller, Unilever, Syngenta,
and PZ Wilmar, all of which have major commercial
interests in Africa and enjoy close connections with
Northern governments.*®

A recent briefing by Action Aid expresses concerns
that the focus of the New Alliance on deepening the
role of corporate agribusiness in African agriculture
will do more harm than good to small-scale food
producers.’

In the words of Action Aid: “Policies enacted through
the New Alliance do not suggest that small-scale food
producers or women are at the centre of government
land policies. Rather, New Alliance and related policy
reforms are largely providing an enabling environment
for big business to access natural resources. The New
Alliance is increasing the risk of land grabs while
undermining land rights and land tenure, endangering
the right to food for many and further marginalising
small-scale producers and women.*®

EXPLOITATION AND EMPTY PROMISES | 9




Farmers protesting Wilmar’s destruction of their lands, near Ibogo Village, Cross River State, May 2015.
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chapter 1 introduction and background

PZ Wilmar
concessions

in Cross River
State showing
proximity to Cross
River National
Park. Source:
Friends of the
Earth/Urness,
Teaby. 2015
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ction and background

1.2 Wilmar International and PZ Wilmar

Wilmar International?* based in Singapore, is one of the world’s
largest palm oil plantation owners, traders, and processing
companies. The company is a member of the Roundtable on
Sustainable Palm Oil and claims it is committed to a responsible
plantation management approach that enables the company to
enhance natural biodiversity without compromising plantation
yields or profitability. But the company’s record shows otherwise;
in 2011 and 2012, the company was named by Newsweek as the
world’s least sustainable company.2?

Following persistent negative publicity and ongoing campaigns
by environmental groups, in late 2013, Wilmar announced a No
Deforestation, No Peat, No Exploitation policy.? The policy appears
to be a ground-breaking commitment to eliminate all forest
destruction and human rights abuse from its supply chain.

Wilmar has committed to fully implementing its No Deforestation,
No Peat, No Exploitation policy by December 2015. In a significant
effort to take steps to address the concerns of buyers, financiers
and NGOs, the company has launched a website devoted to
providing maps of its supply chains, records of its stakeholder
engagement and a grievance mechanism.?*

In 2011 and 2012, Wilmar purchased several plantation sites

in Cross River State, Nigeria. These land purchases were part

of Cross River State’s efforts to court “high capacity” foreign
investors? to revive its flagging plantation economy. Wilmar’s
new Nigerian holdings include the plantations of Biase, Ibiae,
and Calaro (totaling 19,173 hectares)? all purchased from the
Cross River State Privatisation Council,?” as well as the Obasanjo
concessions (totaling 10,791 hectares)?® which Wilmar bought
from former president Olusegun Obasanjo in 2012.?° Together
these plantations form a joint venture between Wilmar and the
British food commodity firm PZ Cussons.®* The joint venture,

PZ Wilmar Itd, has built a state-of-the-art palm oil refinery in
Lagos State,® and plans to grow a branded product company
called PZ Wilmar Food Itd. with plans to sell its palm oil
primarily to the domestic market.??

According to a November 2014 article in Businessday®® PZ Wilmar’s
investment of $165 million USD to develop the current 26,000
hectares of palm oil plantations is only the beginning. In 2014,
Tunde Oyelola, vice chairman of PZ-Wilmar, announced the
company’s plans to “aggressively expand the nation’s palm oil
production to 240,000 hectares of plantations, employing over
250,000 within five to six years.”**

PZ-Wilmar says its goal is “to support the development of a
sustainable, profitable and self-sufficient palm oil industry in
Nigeria”.3* The company’s plan is in concert with Cross River
State’s active promotion of private sector investment to restore
its agricultural economy,*® and is strongly supported by the
state’s Privatisation Council, established in 2010, whose role is to
facilitate foreign direct investment in the state.””

PZ-Wilmar’s plantations in Nigeria also form part of the country’s

12 | EXPLOITATION AND EMPTY PROMISES

commitments as part of the G8 New Alliance for Food Security
and Nutrition.?® Under its MOU with the Nigerian government
as part of the New Alliance for Food Security and Nutrition,

PZ Wilmar commits to developing 50,000 hectares of oil palm
plantations and establishing palm oil processing mills in Cross
River State with a total investment of $550 million.

“lam 22 years old, and | have worked on this land for 15 years. |
grew salat, which | used to sell by the road. With the money | could
finance my education. | have finished secondary school in 2005. |
have been farming ever since and saving money hoping to be able
to go to university. Now [ do nothing, | am not working.” -- Promise
Egbai Epon, Ibogo Village



Deforestation 2001-2013,
Palm Qil Concessions and Protected Areas
Cross River, Nigeria

Overview of all Wilmar palm
oil concessions and protected
areas located within the Cross
River state in Nigeria, showing
forest loss from 2001-2010
and 2011-2013. In the Oban
Group Forest Reserve and
Cross River State National Park,
most forest loss is found in the
areas overlapping with palm
oil concessions. Source: Friends
of the Earth/Urness,

Teaby. 2015*°
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“Before W|Imar came, there was naturalforest, like aﬁimals and bush mango Now it’s gone.”
: Fidelis Okor Elope, Mbarakom wllage, May 2015 i
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chapter 2 A crossroads in Cross River: Conservation or plantation expansion?

What is a land grab?

This report uses the most widely referenced definition
of what constitutes a land grab: the definition arising
from the Tirana Declaration® agreed by governments,
international organizations and civil society groups
participating in a major conference on land regulations
and rights in May 2011 through the International Land
Coalition. The Tirana Declaration defines land grabs as
land deals “that are one or more of the following:

1. In violation of human rights, particularly the equal
rights of women;

2. Not based on free, prior and informed consent of the
affected land-users;

3. Not based on a thorough assessment, or are in
disregard of social, economic and environmental
impacts, including the way they are gendered;

4. Not based on transparent contracts that specify
clear and binding commitments about activities,
employment and benefits sharing, and;

5. Not based on effective democratic planning,
independent oversight and meaningful participation.”

For the particular ways in which they neglect or violate
recognized human rights standards, land grabs are a
subset of “land deals” or “land acquisitions”. As defined
by the Land Matrix,*® land deals or land acquisitions
more broadly:

- Entail a transfer of rights to use, control or ownership of
land through sale, lease or concession;

- Cover an area of 200 hectares or more;

- Imply the potential conversion of land from smallholder
production, local community use or important ecosystem
service provision to commercial use.

& /)

2. A crossroads in Cross River: Conservation or plantation
expansion?

The Oban-Korup forest block covers large parts of Cross River
State and continues into Cameroon, representing more than 50
percent of Nigeria’s remaining tropical high forest. This large
but rapidly diminishing forest is considered one of Africa’s most
important biotic reserves.** The rain forests of Cross River State
are among the world’s great biodiversity hotspots, providing
habitat for such endemic species as the Preuss red colobus,
drill, buffalo, chimpanzee,** as well as the Cross River Gorilla,
recognized as “the most threatened ape in Africa.”*> A 2014
study in Current Biology reveals that palm oil expansion is a

serious threat to African great apes.** Nowhere is this more

true than in Cross River State, whose rich biodiversity has
necessitated the creation of numerous protected areas, including
the Afi Mountain Wildlife Sanctuary, the Mbe Mountains
Community Forest, Ekinta Forest Reserve and Cross River
National Park.

Cross River State has demonstrated interest in reconciling
development imperatives with conservation through its active
engagement with the Reducing Emissions from Deforestation
and Forest Degradation initiative, known as REDD+, which
offers economic incentives for maintaining standing forests
as a climate change mitigation strategy. Cross River State
participates in both the United Nations REDD Programme®*
and the Governors’ Forest and Climate Task Force which
promotes subnational REDD+ policies.*® According to the GFC'’s
Knowledge Database, Cross River State plans to have 1 million
hectares of forest lands managed for climate change-friendly
activities, including carbon, non-timber forest products,
sustainable tree crops and ecotourism within ten years.*’

But it is difficult to imagine how these stated conservation
aims will be reconciled with Wilmar’s expansion plans,
especially in light of the state’s efforts to promote large

scale agricultural investment. At least ten recently acquired
plantations in Cross River State are located within forest
reserves, with some 57,855 hectares conflicting with protected
areas.*®* Wilmar’s Obasanjo farms concessions, which includes
the former Ibad Plantation, Oban Plantation and Kwa Falls
Plantation overlaps both Cross River National Park and the
Ekinta Forest Reserve. A mapping analysis conducted by
Friends of the Earth in May 2015, shows that deforestation
has been occurring across all of Wilmar’s concessions in Cross
River State, with a rapid acceleration starting in 2011, and an
increase each year since. In total, between 2001 and 2013,
5,133 hectares, or 8 percent of the total land area within the
concessions, has been deforested.*® This figure likely includes
the felling of old palm trees as well as natural forest.

There can be no doubt that large-scale industrial agriculture
will have severe impacts on the forests and biodiversity in
these reserves.”* Speaking about the Obasanjo concession in
January, 2013, Lars Gorschlueter, director of the Save Wildlife
Conservation Fund said, “This plantation cannot be allowed
to proceed the way it has been mapped out ... If this industrial
plantation is allowed, it will effectively box in wildlife and ...
wildlife cannot survive in an environment like this.”*?

Similarly, a study published in the journal Land Use Policy in late 2013
argues that the rapid expansion of the agricultural frontier into forest
buffer zones in Cross River State — Nigeria’s most biodiverse region —
threatens to undermine both the state’s conservation initiatives and
the livelihoods of local communities.>

“Already experiencing rapid degradation from an ever-expanding
agricultural frontier,” writes George Schonevelde, a researcher with
the Center for International Forestry Research (CIFOR), “a resurgent

EXPLOITATION AND EMPTY PROMISES | 15



chapter 2 A crossroads in Cross River: Conservation or plantation expansion?

sroac?is in Cross River: Conservation or plantation
ansion?

plantation economy could serve to exacerbate pressures on forest
resources. Since most non-forested land in the state is heavily
cultivated, if the expansion of plantation agriculture were to respect
forest conservation objectives, then that could likely have dire socio-
economic implications.”>

Put in more stark terms, because most land in Cross River
State is either forested, in community use, or already devoted
to commodity agriculture, Wilmar’s current operations, and

its apparent plans to continue expanding its operations, will
either destroy significant forest areas or displace significant
numbers of people from their livelihoods — or potentially, both.
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Strange and beautiful, termites are critical components of
a healthy rainforest ecosystem. Decomposer arthropods,
like termites, are unseen victims of conversion from tropical
rainforests to industrial plantations.

Cauliflora, blossoming and fruiting on trunk and stems,
requires canopy protection. A biodiverse range of tropical bats,
beetles and flies are the most common pollinators of trees
featuring cauliflora.
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Chimpanzees (Pan troglodytes) have become one of the greatest victims of the rapid Central Africa palm oil plantation expansion.
Despite being highly adaptive, slow birth-rates and complex social structures make chimpanzees vulnerable to the accelerating
conversion of native forests to monoculture agriculture. Rapid conversion also exposes chimpanzees to bushmeat poaching where
meat is illegally sold locally, and heads, hands and feet make additional revenues in the illicit Chinese trade.
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chapter 3 Consultation, consent or conflict?

3. Consultation, consent, or conflict?

Estimates of the number of people who will likely be displaced and/
or affected by Wilmar’s expansion plans vary. Rainforest Resources
Development Centre (RRDC) and Environmental Rights Action

(ERA) estimate that Wilmar's Nigerian operations may negatively
impact the livelihoods of 20,000 people, with about 10,000 people
potentially facing eviction from their lands.>> A study by CIFOR
researcher George Schonevelde finds that the new plantations entail
“widespread displacement of smallholder production systems,” and
estimates that Wilmar’s plantations will impact farmland currently or
previously managed by as many as 7800 households.*® Further, writes
Schonevelde, “There are few mechanisms through which affected
households can claim redress.”’

Robust public consultation is critical to ensuring the rights of affected
people and preventing social conflict. The UN Declaration on the
Rights of Indigenous Peoples,*® the Principles and Criteria of the
Roundtable on Sustainable palm Oil, and Wilmar’s own policy, require
robust and comprehensive consultative processes with affected
communities, in particular the implementation of Free, Prior and
Informed Consent (FPIC).

s 2

Free, Prior, and Informed Consent® is a right established
within the United Nations Declaration on the Rights of
Indigenous Peoples and other international human rights
instruments that guarantees that Indigenous Peoples
and other local communities have the right to say yes or
no to any project that will affect their lands, territories,
natural resources, knowledge or culture. FPIC is an
important policy mechanism to keep extractive industries,
international financial institutions, and other interests
from violating the rights, livelihoods, and interests of local
communities. Unfortunately, it is poorly understood and
poorly implemented.

FPIC implies informed, non-coercive negotiations between
investors, companies or governments and indigenous
peoples prior to the development and establishment of
oil palm estates, timber plantations or other enterprises
on their customary lands. This principle means that

those who wish to use the customary lands belonging to
indigenous communities must enter into negotiations
with them. It is the communities who have the right

to decide whether they will agree to the project or not
once they have a full and accurate understanding of the
implications of the project on them and their customary
land. As most commonly interpreted, the right to FPIC is
meant to allow for indigenous peoples to reach consensus
and make decisions according to their customary systems
of decision-making.

As a signatory to the United Nations Declaration on the Rights
of Indigenous Peoples®® the Nigerian government is bound to
uphold the right of communities to FPIC; however, this obligation
would appear to be undermined by the Nigerian government’s
nonrecognition of customary law, including customary land rights,
under the Land Use Decree Act of 1978.%* This act vests all land
in the state through the office of the military governor of each
state, which holds the land in trust for all Nigerians. According
to a review by the Center for International Environmental Law,
the Land Use Decree is based on the opinion that “all forms of
customary tenure systems were backward and not able to follow
the demands of a fast changing agricultural sector.”s

However, legal advocates in Nigeria point out that the 1978 Land
Use Decree conflicts with the Nigerian Constitution. The 1978 law
puts all undeveloped land at the disposal of the state, making the
state the legitimate arbiter of land use; on the other hand, the
Constitution of Nigeria says that the government does not own
the land, but can only hold the land in trust.

“This means that whatever agreement Wilmar has with the
government is null and void,” argues Odey Oyama of RRDC.

In addition, Wilmar International, under the RSPO and its

own policy, has pledged “to respect and recognize the long-
term customary and individual rights of indigenous and local
communities, and commit to ensuring legal compliance as

well as international best practices in FPIC are implemented,

in accordance with the full scope of this policy, prior to
commencing any new operations. Wilmar will engage with
international stakeholder communities to ensure FPIC processes
are correctly implemented and continuously improved.”®

When various private investors acquired land in Cross River

State in the 1950s and 1960s, community consent was actively
sought; an informal but widely recognized system of consultation,
including payment of royalties to local “landlord communities”
became the norm.** A 1978 Land Use Decree changed this, putting
all “undeveloped land” at the disposal of the state and formally
doing away with the government’s obligation to seek community
consent.®> Today, policies and practices of community consultation
in Cross River State vary widely from village to village,*® but
vestiges of the previous norm still continue into the current era,
with government and investors typically expected to seek the
consent of local chiefs for land acquisitions.

But, says Oyama, “It is also not correct that only the chiefs are
involved. All stakeholders need to be involved. Some families
hold land for example, and they need to be part of consultation.
Customary laws give community rights, but chiefs are afraid they
will loose their throne, and that the government may mobilize
communities against them.”

Indeed, failure to conduct comprehensive consultations with all
affected people — not only the chiefs —is a fundamental violation
of the principle and intent of FPIC. As stated by the UN FAQ,
“Throughout the entire process of respecting FPIC, indigenous
peoples and local communities must be consulted as a whole

EXPLOITATION AND EMPTY PROMISES | 19



chapter 3 Consultation, consent or conflict?

“Obasanjo sold the group for however long is necessary for them to
farm to Wilmar understand, consider and analyse the proposals.”®’
secretly without
telling us. We did
not know. We have
no agreement with
the company.” -
Ntufam Clement,
traditional ruler

of Ekpe

The assumption that traditional authority figures
such as clan chiefs legitimately represent local
communities, and are sufficiently endowed with
decision-making authority to make contractual
agreements with companies has been questioned in
other African nations. In a review of FPIC procedures
carried out by the palm oil company Golden Veroleum
in Liberia, Forest Peoples Programme notes that “there
are unfortunately numerous examples of clan and
other chiefs being co-opted by local government or
corrupted by financial/material inducements in a way
that undermines their ability to legitimately represent
communities.”®® Anonymous testimonies given in
Nigeria suggest that this dynamic exists, as well, in
Cross River State —and that Wilmar and the Nigerian
government have exploited the authority of the chiefs
to garner a semblance of consent, despite active

“The people on the
top suppress us so
much, you have to

keep your mouth community protest.

shut.” — Anonymous As evidenced in the case studies below, both the
Mbarakom Village Nigerian government and Wilmar appear to have
chief bypassed internationally-recognized best practices

in community consultation and Free, Prior, Informed
Consent in Cross River State.®®
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4. Case studies of the concessions

Wilmar’s concessions in Cross River State fall into two blocks:
a northern and western triad of concessions called the Biase,
Ibiae and Calaro plantations, and a southern and eastern area
called the Obasanjo plantation. The following sections look at
the particular dynamics within these two concession blocks.

4.1 The Biase, Ibiae and Calaro plantations: Faulty
consultations and clearance of High Conservation Value
areas

The Biase, Ibaie and Calero planations are controversial both
for the company’s failure to implement robust community
consultation processes and for their impacts on High
Conservation Value areas, including lands used by local
communities for subsistence farming.

4.1.1 Poor community consultations

The Biase, Ibiae’ and Calaro plantations (totaling 19,173
hectares)” had been slated for oil palm development as far back
as 1963, when the communities entered into a 99 year lease
agreement with the Eastern Nigerian Development Commission??
to develop some of the land into palm oil plantations” and to
grow subsistence crops on the rest. But ENDC'’s development
plans were largely abandoned and the lands have been actively
settled by local farmers since the 1970s.” Thus, at the time of
Wilmar's land purchase in 2011, approximately one-third of the
land in these concession areas was farmed by small-holder
farmers who depended on the land and perceived themselves to
have the right to farm there in perpetuity.” Due to this history
of development and the fairly recent settlement of the area,
land rights remain unclear, and it is individuals and families, not
communities, who claim ownership of and title to the land.”
Because of the fragmented social dynamic of the communities,
no agreement signed with a community representative is
perceived as binding for the entire population.

In a summary assessment conducted by Wilmar’s subsidiary
Biase Plantations Limited”” to meet its requirements under the
RSPO New Planting Procedures in 2012, the company’s consultant
documents that it undertook a series of surveys, focus group
discussions and consultations with local communities (see
summary findings, on page xx).

In its 2012 report to the RSPO,”® Wilmar states that there is
“basically no local people’s land within the boundaries of the
Estate [emphasis in original] although local people have in the
past been using parts of the abandoned Estate for farming.
Such use rights have been traditionally recognized by both local
government and Biase Plantations Ltd. [Wilmar’s local subsidiary
tasked with plantation development]. The privatization council
that acted on behalf of the local government have appointed an
external consultant that have worked out a fair compensation
rates to the local farmers who uses part of the Greenfield [sic].”

The government appears to have played a key role: in 2010, the
state’s Investment Promotions Bureau, on behalf of the state’s

Privatization Council, invited 13 Councils of Chiefs and Elders from
these concession areas to the state capital to seek their consent for
Wilmar’s land purchase. While most of the chiefs were reportedly
apprehensive, the government assured them that Wilmar would
contribute to schools and hospitals, provide access to clean water
and electricity, and bring other benefits.” Wilmar also reportedly
paid $3 million Naira (about $15,000 USD) per community in
consultation and traditional rites fees.® The company recognizes
these fees as the cost of doing business: “The receipt of the
consultation fees and traditional rites is a significant event that
signifies that the communities have accepted the company to operate
in their land. This is the social license that is required for the company
to operate.”®*

Wilmar’s report to RSPO explains the terms of its consultations in
and around the Biase, Ibiae and Calaro plantations as follows: “The
privatization council is the body representing the local government
to negotiate with the respective council of chiefs that represent
the community.” The company further states, “The Privatization
Council that is representing the local government has met with
the Council of Chiefs many times over.”®

Yet Wilmar does not appear to have earned the communities’
consent, as it believes it has, because negotiations between
Wilmar and the state’s Privatization Council, and between the
state’s Privatization Council and the local chiefs, do not constitute
adequate consultation of affected communities — nor does the
payment of consultation fees and traditional rites to the chiefs
constitute consent by the affected communities.

In addition, the process of consultation has not occurred prior to the
investment. According to numerous testimonies, the communities
never gave their consent when the land was handed over to Wilmar
in 2011,%* and the company has yet to sign a Memorandum of
Understanding with any of the 20 communities who find themselves
within the boundaries of Biase, Ibiae and Calaro plantations.®

“Wilmar has made no agreement, no MOU with us,” said one
traditional authority in Mbarakom, located on the border of the
Calaro concession, who elected to remain anonymous. “We were
not consulted or compensated. There is no other community but
Mbarakon who owns this estate. There was no consultation with
our elders or anyone.”

Agreements made at the 2010 meetings between Wilmar and
the state Privatization Council, with the participation of the
chiefs, led to the establishment of the concessions — but did
little to win over the communities. In the words of Clanhead Atte
Ivan Iborot Sunday Ivong to Friends of the Earth in May 2015,
“Government is not supposed to give the land before consulting
with the community. We want the land back.”

Wilmar’s 2012 assessment for the RSPO appears to minimize

or dismiss the finding in Schoneveldes’ study that, as of 2011,
approximately one-third of the land in the concession areas was
farmed by smallholder farmers who perceived themselves to have
the right to farm there in perpetuity,®® and it clearly dismisses the
concerns of the farmers themselves, for whom the chief concern
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when consulted by Wilmar was “loss of farmlands, community
conservation [areas], and non-timber forest product
collection areas.”®®

Ibiae Plantation

Ibiae Plantation

Moreover, communities were not fully informed about the potential
positive and negative impacts of this investment. When Wilmar
conducted its 2012 social impact study to meet its RSPO obligations,®”
the company reported that the promise of infrastructure development
ranked high among the potential positive impacts of the project from
the perspective of local people: “Specific potential positive impacts
[perceived by local stakeholders] include employment creation,
improvement in infrastructure particularly road network and other
business opportunities for the population in the project catchment
area and beyond during the plantation development and processing of
Fresh Fruit Bunches.”s®

The study subsequently notes that “the proposed intervention
may potentially cause negative environmental and social impacts
such as pollution and loss of NTFP [non-timber forest product]
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collection areas. The proposed project may also have impact on
agricultural lands for the production of food crops which could
jeopardize the food security potential of the area.”®

-~

Summary of potential positive and negative
impacts, from RSPO New Planting Procedure
Assessment Report, Biase Plantations Limited —
Cross River State®

Potential positive impacts

The following are some of the potential positive socio-
economic benefits of the proposed development of agro-
industrial oil palm plantation.

> Creation of employment. The proposed project if
implemented can create thousands of new jobs. The
various activities including nursery development
and oil palm seedling maintenance, plantation land
preparation, planting and harvesting are all labour
intensive activities and can also give employment to
the rural communities, a potential tool for reducing
rural unemployment and rural poverty.

> Introduction of high yielding varieties of oil palm and
sustainable management of palm plantation practices

> Training and capacity building for employees and
smallholders

> Revenue to local communities through royalties
payment to landlord communities

> Tax revenue for the state government

> Rural development (support to the development of
rural electrification, potable water etc.)

> Potential for smallholder schemes

> Commercial opportunities for small and medium scale
enterprises including petty trading

Potential negative impacts
The potential negative impacts on environment include:

> - Loss of farmlands, community conservation and
NTEFP collection areas

> - Impacts on food insecurity and prices of food products

> - Influx of plantation workers and potential impacts
on family structures and social networks

> - Water pollution due to agro-chemicals, sewage from
worker’s camps and POME

> - Potential conversion of traditional conservation
areas including riparian vegetation
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> - Pollution from hazardous substances
> - Impacts on heavy vehicles and construction activities

>+ Noise pollution from mill and plantations
machineries

> - Exposure to health risks (e.g. HIV)

> - Adulteration/destruction of indigenous cultural
values

> - The quality of life and working conditions of workers
and labourers in plantations and mill factories

> - Impacts on public facilities (e.g. public structures)

> - Impacts of operations on infrastructure (roads,
water)

> - Potential for open burning once the area is cleared
during land preparation stage

& )

But the affected communities never had an opportunity to evaluate
the potential positive and negative impacts of Wilmar's activities;

nor did they have access to independent counsel to inform them of
the potential short, medium, and long-term implications of these
activities; nor do they appear to have been given a full understanding
of their rights when faced with a large-scale land acquisition.

Instead, after assessing the positives (potential employment and
infrastructure development) and negatives (food insecurity and
loss of livelihoods), the study concludes: “Given that the proposed
intervention would have several positive impacts which are

very much needed for the development of the area in particular
and for the Cross River State in general, it is recommended

that authorities consider the overall cumulative impacts of the
proposed intervention on the population of the host communities
as well as the state and the general Nigerian economies.”*

In other words, in the eyes of Wilmar’s consultants, potential
employment and infrastructure development trumped food
security and livelihoods, and the consultants rubber-stamped the
Biase, Ibiae and Calaro plantations to go ahead.

Despite repeated requests, the company and the government
have refused to disclose the terms of the agreement to the
landlord communities.®> When an independent researcher
managed to secure a copy of the agreement, he observed that
“none of the provisions related to infrastructure development
were included.”*

Wilmar’s surveys and consultations therefore appear incomplete, and

clearly do not constitute a process of Free Prior and Informed Consent.

Indeed, the consultations, at best, resulted in documentation of
communities’ hopes and fears, one to two years dgfter the land was
acquired and as the company commenced its operations. This process
clearly contravenes the need for consultation (and consent) to be
“prior,” as noted by the Food and Agriculture Organization of the

4

United Nations:** “No decision to allocate lands to a third party should
be made without first informing the peoples concerned and securing
their consent. Governments have a vital duty to ensure that lands are
not allocated to companies —through sales, leases, concessions or
rental — in ways that violate rights or are likely to generate disputes.”

Three years after Wilmar's operations commenced on lands within
the Biase, Ibiae and Calaro concessions project implementation
appears to justify many of the local peoples’ fears, and to realize
few of their hopes.

4.1.2 Impacts on High Conservation Value forest

The Biase, Ibiae and Calaro plantations all contain significant areas
of natural, primary and secondary forest as well as areas used

for subsistence cultivation. A December 2013 letter from Wilmar
to the RSPO identified several hundred hectares of land within
the Ibiae and Biase concession areas as having High Conservation
Value, and that “natural forest areas that are not identified as
HCVA could be regarded as High Carbon Stock (HCS) Forests.”

In the Biase Plantation, a High Conservation Value assessment
found that, of the 5,561 hectares of land, some 55 percent

is existing primary and secondary forest and farmlands that
have never been cultivated as oil palm plantations, requiring
the company to undertake New Planting Procedures under its
commitment to the RSPO.””

Cleared land near Mbarakom Village, May 2015

Importantly, High Conservation Values do not apply only

to natural forest, but also, in the case of HCVs 5 and 6, to

land claimed by communities for livelihood activities and/

or cultural uses.®® Community farmland is categorized as

High Conservation Value 5: “Sites and resources fundamental
for satisfying the basic necessities of local communities or
indigenous peoples (for livelihoods, health, nutrition, water,
etc...), identified through engagement with these communities
or indigenous peoples.”?*
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According to this assessment, there is no way to develop oil palm
plantations here without significant destruction of forest'® or of
resources fundamental for satisfying the necessities of

local communities.

Cleared land and oil palm plants, Mbarakom
village, May 2015.

Satellite maps show that clearing of vegetation and forest cover

in the Calaro, Ibiae and Biase Plantations saw a rapid increase
beginning in 2011; beginning in that year, land clearance within the
Biase concession increased by 81 percent; in Ibiae by 993 percent,
and in Calaro by 32,000 percent (from a baseline close to zero).**
Undoubtedly some of this land clearance is the felling of old palm
trees to rehabilitate the former palm oil estates — but in the absence
of reliable monitoring and independent oversight it is virtually
impossible to know the extent to which Wilmar may be clearing
natural forest and other species-rich habitat and lands used by local
communities. As described later, community farmlands located
within the current concessions are among the areas that have been
destroyed by Wilmar's activities.

What are High Conservation Values?

According to the High Conservation Value Resource
Network,*** High Conservation Values, or HCVs, are
“biological, ecological, social or cultural values which
are considered outstandingly significant or critically
important, at the national, regional or global level.

All natural habitats possess inherent conservation
values, including the presence of rare or endemic
species, provision of ecosystem services, sacred sites,
or resources harvested by local residents. An HCV

is a biological, ecological, social or cultural value of
outstanding significance or critical importance.”
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There are six categories of HCVs:

HCV 1: Concentrations of biological diversity
including endemic species, and rare, threatened or
endangered species that are significant at global,
regional or national levels.

HCV 2: Large landscape-level ecosystems and
ecosystem mosaics that are significant at global,
regional or national levels, and that contain
viable populations of the great majority of the
naturally occurring species in natural patterns of
distribution and abundance.

HCV 3: Rare, threatened, or endangered
ecosystems, habitats or refugia.

HCV 4: Basic ecosystem services in critical
situations, including protection of water
catchments and control of erosion of vulnerable
soils and slopes.

HCV 5: Sites and resources fundamental for
satisfying the basic necessities of local communities
or indigenous peoples (for livelihoods, health,
nutrition, water, etc...), identified through
engagement with these communities or indigenous
peoples.

HCV 6: Sites, resources, habitats and landscapes

of global or national cultural, archaeological or
historical significance, and/or of critical cultural,
ecological, economic or religious/sacred importance
for the traditional cultures of local communities or
indigenous peoples, identified through engagement
with these local communities or indigenous peoples.

Community-based research also shows risks towildlife
conservation within the area of the concessions: focus group
discussions carried out by RRDC in 2014 revealed that the
landlord communities at Ibiae believe that Wilmar’s plans

will strongly impact riparian vegetation, sacred areas, useful
plants and endangered fauna and flora. According to villagers
in Akpet-Egbai, species of animals once found in the area but
now gone, include leopards, lions, tigers and tortoises. They
also reported that gorillas, chimpanzees, antelopes, porcupines,
pythons, cobras and cane rat cutters are threatened. Villagers in
Idoma believe that Wilmar’s operation will harm sacred areas,
useful plants and endangered animals, as well as the sources
and watersheds of most of the streams and rivers in the area.l®
Impacts on community farmlands and water sources will be
further explored in Section 6.
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Landsat8 imagery from January 2015 shows that Calaro concession continues to be heavily logged. The amount of forest

loss in 2014-2015 appears to be double that which was seen in the 2011-2013 period. Data: USGS. Source: Friends of the
Earth/Urness, Teaby.
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“The land was never
Obasanjo’s to sell. If
you buy something
stolen, then you
cannot say it is
yours.” - Linus Orok,
Ekong Anaku village

4.2 The Obasanjo Plantation: Historic
dispossession and encroachment on Cross River
National Park?*¢

4.2.1 Historical landgrab leads to current
conflict

The Obasanjo concession area is thick with primary
forest. In the early 1990s, conservation groups
wanted it conserved, and residents of Ekong Anaku
Village, which falls within the current concession
boundaries, agreed to set aside a 10,000 hectare
section of their traditional forest for a reserve. In
exchange, the government promised to provide
programs for agroforestry and rural development
and credit for small farms and businesses. But 10
years later, Donald Duke, the governor of Cross River
State from 1999 to 2007, ignored the agreement,
abandoned the idea of a community reserve, and
gifted the lands to a company owned by Nigeria’s
president at the time, Olusegun Obasanjo.%%’
According to a field survey conducted by RRDC and
Environmental Rights Action in March, 2014, none of
the communities were consulted when the land was
originally acquired by Obasanjo in 2006.1%

“The government’s promises were only ever on the
drawing board,” said Linus Orok, a leader from Ekong
Anaku village. “They never consulted us, not even the
local chiefs.”

Obasanjo’s company, Obasanjo Farms, planned

to convert the 10,000 hectares of forest into a

large scale oil palm plantation, but it lacked the
capacity and soon turned to outside investors. In
2012, having acquired the lands for free and having
invested very little of his own money, Obasanjo
sold the land to Wilmar International. Again, the
land transfer happened without

proper consultation.'®?

“The land was never Obasanjo’s to sell,” said Orok. “If you
buy something stolen, then you cannot say it is yours.”

In the deal, Wilmar inherited many of the local workers
and supervisors from the Obasanjo Farms plantations.t
According to RRDC and Environmental Rights Action,

by acquiring the Obasanjo Farms estate, Wilmar also
inherited responsibility for the corrupt and troubled
legacy of the former land acquisition.

Wilmar did attempt to institute a process of
consultation after the acquisition of Obasanjo Farms,
but the process was widely seen in the community to
not be genuine, leading to ongoing disputes between
local “landlord communities” and the government
over failure to seek the endorsement of local chiefs, to
pay consultation fees, and to compensate for loss of
farmland. According to both Schonevelde and RRDC,
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the only consultation process involved the cooptation
of a select few local leaders.*** Following closed-door
meetings between government and local chiefs, the
chiefs issued a communiqué endorsing Wilmar’s
purchase, despite none of the community’s substantive
demands being met. The fact that one of the chief’s
sons was appointed to be the company-community
liaison appears to confirm allegations of “cooptation”
and has exacerbated the conflict.**?

Rain forest giants are an immediate casualty of
tropical rainforest conversion to plantation. Trees
(round logs), legally and illegally cut, financially fuel
land conversion. This giant is one of the few safe trees,
located inside Korup National Park, the Cameroonian
portion of the transboundary park region shared with
Nigeria’s Cross River National Park.

“Obasanjo sold the farm to Wilmar secretly without
telling us. We did not know,” said Ntufam Clement,
Traditional Ruler of Ekpe.’3 “We have no agreement
with the company.”***

Finally, the fact that local “landlord communities” have no
legal claims to the land also ensures their marginalization
from any potential compensation. The problem is
compounded in Obasanjo as considerable areas of the
concession land falls within forest reserves and the Cross
River National Park, where farmers have long established
smallholder plots. Because Nigeria's 1978 Land Use Decree
forbids payments for the alienation of agricultural lands
located within forest reserves, communities within the
reserve have no legal claim to compensation under
Nigerian law.*®

4.2.2. Encroachment on protected areas

In a letter to the RSPO in December 2013, shortly
after the company announced its No Deforestation,
No Peat, No Exploitation Policy, it acknowledged that
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it had yet to complete HCV assessments**® as required under
RSPO’s New Planting Procedures —though it appears to have
begun clearing land within the concession earlier that year.

This assessment is particularly important because the Obassanjo
concession overlaps with a protected forest reserve?” and with
the Cross River National Park**® and the company appears to be
deforesting within the encroachment area. It is noteworthy that
there is disagreement on the encroachment, caused by divergent
spatial assessments. Civil society groups, citing maps provided
by the Nigerian Conservation Foundation, show the Obasanjo
plantation clearly overlapping the National Park. Wilmar,
supported by the Cross River State Forestry Department, asserts
that there is no overlap.**®

In a letter to the RSPO dated December 12, 2013, Wilmar writes,
“For Calaro and the Obasanjo farms, we will conduct the HCV
assessment next month and then followed [sic] with the HCS
studies as well. If there are community forest that fits the
description of HCV 5 and 6, it would have been captured by

the Independent Consultant who is among the leading HCV
consultant [sic] in the world today. We have acquired high
resolutions [sic] (Worldview 50 cm) satellite images to help us
to identify forest and non-forest areas within these concessions.
From these images and based on the scoping visit by the HCV
consultant, it can clearly be seen that most of the areas within
the Ibad and Oban estates are very degraded forest.”*2

However, the company has not provided a definition of “degraded
forest,” and detailed data about the degraded quality of the forest
were not made available. The delineation of degraded forests

is critical because according to Wilmar’s new policy, palm oil
plantations should only be established on degraded lands.

( N

RSPO New Planting Procedure'?

1. Plantation company undertakes impact
assessments (FPIC, HCV & SEIA) of new area to be
developed.

2. Company uses results of assessments to inform
management plans for new development,
including plans for managing and monitoring
HCVs.

3. RSPO certification body verifies creditability of
impact assessments and management plans.

4. Plantation company notifies public of assessment
results and plans.

5. Public has 30 day period to submit a grievance
against plantation.

6. Company resolves any grievances or disputes.

7. Company begins expansion.

i

© Gerry Ellis/Minden Rictures

The commonly cited figure of 95,000 western gorillas
(Harcourt 1996) is based on an assumption that all intact
habitat in Western Equatorial Africa contains gorillas at
densities that were typical of Gabon in the early 1980s.
However, habitat loss, driven by logging and industrial
agriculture (primarily palm oil plantations), is now the major
driver of ape decline in this region.

Satellite maps of Obasanjo Farms show significant forest
clearance in the concession boundaries since 2001, with
activity slowing down between 2010-2012 and then picking
up again after June 2013.** Between 2012 and 2013, forest
clearance in Obasanjo increased by over 50 percent. Beginning
at that time, and continuing through 2015, several hundred
hectares of forest have been cleared within the Obasanjo
concession. More than 82 hectares of this forest loss occurred
within the borders of Cross River National Park —an increase
from virtually zero in 2012.%%
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Deforestation 2014-2015
Obasanjo Northeast Unit
and Environs

Deforestation 2014-2015
Obasanjo Northeast Unit
and Environs
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The overlap of Obasanjo with Cross River
National Park. Five-class land cover map of
Obasanjo AOI for 2015. Landcover data was
generated using Landsat8 imagery and SVM
add-on tool in ArcGlS. Forest cover loss data was
derived from differences between 2014-2015
two-class landcover maps. Source: Friends of the
Earth/Urness, Teaby.??° 2015 Data:USGS

Overlap of Obasanjo concession and Cross River
National Park showing recent forest loss, in red.
A total area of 82.2 hectares of forest cover was
lost in the overlapping area in 2014-2015.2%
Data: USGS.
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The Cross River gorilla
The Cross River gorilla, a subspecies of the Western palm plan.tations als'o p.I:?lces immensg [PIrEssLie @i
gorilla once thought to be extinct, is found in the their survival. As a significant proportion of great ape
highland forests on the border of Cameroon and habitat overlaps with current and potential future oil
Nigeria, alongthe headwaters of the Cross River.? With palm concessions, the growth of the palm oil industry
an estimated total population of 250-300 individuals in Africa will likely lead to significant biodiversity
left in the wild, this subspecies was classified as losses comparable to those in Southeast Asia.**® As a
“critically endangered” by the International Union direct consequence of increased forest fragmentation,
for Conservation of Nature in 2008. The remaining the subspecies also faces loss of genetic diversity due
population of Cross River gorillas is currently divided FO smaI.I popylation size and low gene flow between
into approximately 10 subgroups dispersed across a increasingly isolated sub-populations.
restricted area of 8,000 square kilometers.**” Since the Cameroon-Nigeria border region constitutes a critical
Poaching, habitat loss, and forest fragmentation biodiversity hotspot, the Cross River gorilla can therefore serve
are the most commonly cited reasons for the Cross as a “flagship” species.** Strengthened conservation efforts
River gorilla’s threatened status. Today, poaching and restrictions on plantation expansion will be indispensable
remains the primary threat to the Cross River gorilla, in ensuring the survival of Africa’s most endangered ape, as
although ongoing expansion of forestry and oil well as the region’s biological wealth.

(& J

=

Cross River gorillas are cited as Africa’s rarest Western Lowland subspecies. The Nigeria-Cameroon transboundary habitat of the
Cross River Gorillas is compromised by intense logging, industrial palm oil and bushmeat poaching. Decade-old estimates place the population at
between 250-300 individuals; the actual numbers are not known. Nyango (pictured) is the only Cross River gorilla in captivity. She was rescued at
two-years old, a victim of bushmeat hunting. Nyango is twenty years old and resides at the Limbe Wildlife Center.
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ion of national laws

5. Violation of national laws

Wilmar’s acquisition of plantation lands and the start of its
operations has been marked by a number of irregularities,
including apparent violations of national laws. The state has
not acted on or responded to charges of illegality, however,
and the violations outlined below are best documented

in a series of complaints lodged with the Roundtable on
Sustainable Palm Oil. In a formal complaint to the RSPO filed in
November 2012,**° Rainforest Resources Development Centre
charged Wilmar with unlawful acquisition of farmland; non-
compliance with applicable municipal laws and regulations;
lack of commitment to transparency; failure to properly
account for migrant communities within the estate; and
failure to reach an agreement with host communities.

RRDC alleges that Wilmar’s unlawful acquisition of forest land
belonging to indigenous communities violates Nigeria’s Land
Use Act No. 6 of 1978.131 Soon after purchasing its Nigerian
concessions, RRDC claims, Wilmar bulldozed several thousand
hectares of land without having produced an Environmental
Impact Assessment, in contravention of Nigeria’s EIA Act CAP
E12.232The RSPO initially recognized the merit of the complaint
and requested that Wilmar stop all work until the complaint
was resolved.*? But in December 2013, Wilmar issued a letter
to RSPO®* stating that it is “pleased to announce that the
review has concluded, and the RSPO Complaints Panel is of the
view that our plantation operations in Nigeria is in compliance
with the national laws of Nigeria, including the lawful
acquisition of land and that due process of environmental
impact assessment (EIA) was followed” — a conclusion that
RRDC contests.

5.1 Lack of adequate environmental and social
impact assessment

The only legal avenue through which the impacts of
dispossession in Cross River State could be addressed is
environmental and social impact assessments (ESIAs).*** The
Environmental Impact Assessment Decree of 1992 mandates
that, when an agricultural project develops more than 500
hectares of land or involves the displacement of more than
100 households, the project must be preceded by an ESIA.*%¢
However, this is generally not enforced in practice®’ -- and it
certainly was not enforced in the case of Wilmar’s |

and acquisitions.

In the words of researcher George Schonevelde, Wilmar
conducted its ESIA “mostly in order to fulfill obligations under
the Roundtable on Sustainable Palm Oil.”**® However, since the
ESIA failed to acknowledge the existence of migrant groups

and the need for their resettlement, thereby minimizing the
magnitude of their dispossession, the veracity of the process can
be disputed. Moreover, with three employees from the Ministry
of Environment hired as consultants to conduct Wilmar’s ESIA,
the neutrality of the ministry responsible for appraising the
report can also be questioned.”**
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According to RRDC and ERA, Wilmar failed to conduct

ESIA reports for the Ibiae and Calaro plantations before
commencing field operations. RRDC submitted a formal
complaint to RSPO in November, 2012; it was only five months
later, in March 2013, that the company reportedly submitted
an ESIA to the Federal Ministry of Environment, though

none of the civil society groups advocating on behalf of local
communities have received the report. According to a source
that did review the ESIA, the report failed to acknowledge the
existence of migrant groups within the concessions and failed
to quantify the number of people potentially impacted or the
need for resettlement.24

Similarly, no ESIA was carried out prior to the establishment
of Wilmar’s operations in the Obasanjo concessions; this

is doubly problematic, as these concessions overlap the
protected Ekinta Forest Reserve and Cross River National
Park.*** Developing land within forest reserves without
de-reserving the land and conducting an ESIA is prohibited
under both federal and state law.**

None of these oversights should be surprising, however, in
light of the fact that Wilmar hired three employees from the
Cross River State Ministry of the Environment as consultants to
conduct the ESIA.* |n a state with an obvious vested interest
in pursuing palm oil development, hiring government officials
to conduct environmental and social impact assessments is a
clear breach of ethics, if not a legal violation in itself.

In lieu of an adequate ESIA, the Cross River State Ministry of
Environment issued Provisional Compliance Certificates to
Wilmar at Ibiae and Calaro estates,** as well as an official
EIA compliance letter.**> However, nothing in Nigeria’s EIA
law mandates a State Ministry of Environment to issue such
certifications. To the contrary, the role of the State Ministry
of Environment is to monitor compliance with all processes
mandated by the Federal Ministry of Environment.

These events present a strong implication that the Cross
River State government misled Wilmar into believing that
its operations complied with legal requirements, when this
was far from the case. For its part, Wilmar appears to have
exploited the governance gap to push ahead with its
project development.

5.2 Violations of the Land Use Act, National Park Decree
and Cross River State Forest Law

Several heads of state agencies, including the commissioner

of Environment, the chairman of the Forestry Commission,

the director of the Nigerian National Parks Service, and

the Deforestation Task Force appear to have neglected to
implement guidelines relevant to land purchases in the state.**

Under the National Park Decree (1991) and the Cross River State
Forest Law (2010), in order for a concession to be allocated
within a protected area, the land first needs to be de-reserved or
de-gazetted; as this has not happened, all development activities



within protected areas are illegal.*” The Land Use Act (1978) government to consult civil society through the gazetting and the
requires that any acquisition of land by the state be announced in ~ ESIA process was “to avoid excessive public scrutiny.”**°

the state’s gazettes, but none of the Wilmar acquisitions appearto v\ ¢ ch practices are widespread, this does not justify or

have been published at the time the sales were finalized.*® excuse Wilmar or its investors’ complicity, or relieve them
of culpability.

Numerous civil society organizations and government officials
attribute the lack of enforcement and transparency to the
complicity of commissioners and directors who have made
substantial personal gains from allocating land.** In a frank
admission of the problem, one senior official within the Ministry
of Environment asserted to researchers that conservation was not
a priority for the ministry and that the failure of companies and

- §

Recently cleared farmland and forest near Ibogo Village, May 2015.
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¢
Lh-e&primary school in Betem, Cross River State, May 2015.
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6. Promises, promises: Wilmar's community commitments

In the prospectus of the Cooperative Framework of the New
Alliance for Food Security and Nutrition in Nigeria,*** PZ Wilmar
commits to partnerships across the value chain and states that:

Investments are expected to have a significant impact on job
creation with an estimated 12,000 direct and 33,000 indirect
employment especially in the rural parts of Nigeria.

The company is also investing in capacity building for its
own employees through training school, overseas training
programs and support to small holder farmers through
education on best management practices.

The company’s Corporate Social Responsibility activities
positively impact the host communities in the areas of
healthcare, education, access to potable drinking water and
housing.

According to testimonies gathered from local community
members in May, 2015, the company has thus far failed to live

up to its word. Several villages within the project area state that
they do receive a rental fee. Some villages, however, have not seen
payment for over 18 months, while others have received nothing,
and still others have stated that, while they have received the
payments, they would prefer to have their land back, because they
have seen no other benefits.

Voices from the villages

“Wilmar came in 2011, they signed an MoU with the
government, they said there were many things they would do
for us: Community assistance program, accessible roads, build
primary and secondary schools, health center, potable water,
electricity, employment. When we asked Wilmar to come and
help open up inaccessible areas in the community they came
and helped us. But as a consequence of the project, our forest
has been seriously degraded. Our timber has been destroyed and
they have yet to compensate us. People who were farming in
that area lost their land and they have yet to be compensated.
We do not have electricity, the road still needs to be constructed,
and although Wilmar employs the young here in the village

these are unskilled jobs.” — Chief Steven Omari, Idoma Village

“Wilmar destroyed all our farmland. My family has been on
this land for 37 years, since before | was born. There is over 300
hectare here for the community. We used to plant planteen, oil
palm, coco yam, pepe, economic trees. The community is over
7000 people, and the land was over 300 hectares, and 200 of
this has been taken now. We lost our forest too. Some of our

A farmer from Ibogo Village showing remains of his crop,
destroyed by Wilmar’s land clearing, May 2015.

community members used it for medicines. But there was a lot
of wildlife, like antelope or monkey. Now we need to buy meat,
or iced fish, and this is very expensive.

“We told Wilmar not to continue until they compensate us. If
Wilmar can compensate us the way we want, we will accept it. If
not, we want our land back. This is our only source of survival we
have. We are no government workers, we are depending on our
farms. By taking our farms, Wilmar is declaring us dead.”— Elder
Aning Oja, Ibogo Village

“Wilmar did not employ people from our village, but they
brought them from the outside to build houses and do the work
on the plantation. They used local people just to plant palms.
They should employ our kids in the office, not just employ them
in the bush.”— Fidelis Okor Elope, Mbarakom Village

“Our forest has been gone. There has been a severe reduction of
animals in the forest.”

— Chief Niufam Etim Itagbor, Mbarakom Village
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“Wilmar wants to
render us useless in
life. We are finished if
Wilmar proceeds with
its plans.” --William
Ogobe, Ibogo Village,
May 2015

6.1 Labor conditions and livelihood impacts:
temporary jobs for permanent land loss

Economic development is a primary justification for the
expansion of agribusiness plantations in Cross River
State, but the benefits of this development by and
large do not appear to accrue to local workers and local
communities. It is incumbent upon Wilmar and the
Nigerian government, at minimum, to uphold the core
conventions of the International Labor Organization,**?
including the prohibition of all forms of forced or
compulsory labor and the worst forms of child labor;
equal treatment and non-discrimination of all workers
regardless of the stage and details of the employment
relationship; and respecting freedom of association,
including the right to organize and bargain collectively.
In keeping with global best practices,**? it is also
incumbent upon Wilmar to publicly and periodically
report on data concerning workforce composition,
production quotas, wages paid, average working hours,
sickness, and accident rates.

Historically, plantation employment has been considered
socially undesirable in the region and has been
associated with poor, landless, out-of-state migrants.***
This perception appears to continue today, and is
supported by company policies. While Cross River State
has made efforts to increase its minimum wage, many
plantation companies circumvent the new requirements
by relying on short-term casual labor, thereby paying
between 50 and 70 percent of minimum wage.**®

Wilmar claims to have created 5,000 jobs in Nigeria,**®
and promises 12,000 direct and 33,000 indirect jobs
over the life of the plantations,**” while issuing public
relations statements that put the number of future jobs
as high as 250,000.7% Clearly, their claim is different
from the reality on ground: to date, employment by

the company is mostly non-permanent, unskilled, and
lacking basic remunerations and incentives such as
health insurance, accommodations, pension schemes,
education for children and adequate salaries. Workers
watering the nurseries, for example, earn an average
monthly salary of $17, 000 (about $100 USD) for 26
days’ work.*** They are given no employment letters, no
specification of work responsibilities and entitlements,**
and no job security. Earnings for women especially

are far less than they would receive from productive
activities on their own farmlands.

According to interviews conducted in March, 2014, basic
salary for supervisors** in Wilmar’'s operations is $25,000
(5150 USD) for 42 hours—weekly — “hardly enough to
cover basic needs.”*¢?

“When it comes to payment, the company is poor
in workers’ pay package,”*** one employee told
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community, Betem, Cross River State

interviewers. “This is making many of us consider leaving,
but unemployment is a factor keeping some of us since
alternative employment is difficult to come by."*%*

According to RRDC, some workers interviewed expressed
fears that they would lose their jobs if they were quoted
in this report, presenting an appearance that work is
compulsory, contingent, and precarious.

Complaints of poor working conditions*¢* are serious
enough to have warranted the intervention of the state’s
Agricultural Labour Union.**® Such poor labor standards
are in clear violation of the RSPO principle of “responsible
consideration of employees and of individuals in
communities affected by growers and mills,” as well as

)«

Wilmar’s “No Exploitation” policy.

6.2 Impacts on water sources: “Wilmar has
destroyed the water”

Impacts on water quality and water quantity
figure large among the environmental impacts of
oil palm plantations, especially during plantation



establishment,’” yet the immediate and long term impacts of oil
palm plantations on water quality and water quality are poorly
studied.’*® What is clearly understood is that infiltration of surface
water into aquifers is severely reduced when soils are compacted
by heavy machinery following deforestation,**® and leaching of
nutrients from fertilizers applied on the soil surface can easily
impact nearby wells and surface water sources.”

Testimonies from the concession areas in Cross River State show this
to be the case: several communities within the project areas report
that water levels have dropped in both aquifers and surface water
sources, to the extent that rivers are drying up and wells no longer
function properly. Compounding the problem, several years after
plantation establishment, boreholes that the company promised have
yet to be built, leading to hardships and health risks.

river dried up. Hundreds of people use this source, so people

In Betem, Chief Ata Qbo expre”ssed concern abouttklevdrmkm.g have to get up at 4 AM to be able to be the first person to
water because the river Ubot “has fallen almost dry” since Wilmar fetch the water” —Daniel, youth leader, Betem

started to work there. “Wilmar provided a borehole,” he says, “but it
is not functioning.”

In Ibogo Village, villagers report that drinking water sources are
contaminated because of the palm oil project — “so farmers cannot
drink the water when they come out to the field and farm”—and
there is also considerably less water, since nearby land was cleared in
January 2015.

i =
“Wilmar has destroyed the water. We do not have enough
water now. Wilmar keeps on promising they will bring us

water.” — Fidelis Okor Elope, Mbarakom Village
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The River Ubot near Akbet Village, impacted by Wilmar’s land
clearing. This location is also used as a source of drinking water.

“There is not enough water, and it is polluted.”
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“Here we used to plant planteen, cassava, cocoyam and vegetables, as well as economic
no future left. We saw wood for businesses, for houses and to feed ourselves (for firewood): ecau e"fareit is gone"
we have nothing left. If you see houses, they are all constructed with wood f!?ﬁﬂdh?t"ﬂle .W,],lmar to shift the

boundary, so we have some farmland left to use for our community, but they ref

ey.should Ieav ur land:go we'can go
H - s~ f'j’aa'("to farm.”

.
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7. Community resistance

While many local people are outspoken about the impacts of
Wilmar’s operations, others have resigned themselves to fate.
A few impacted communities and individuals are in various
stages of preparing court cases to seek redress of grievances.
However, court cases are expensive and time consuming and
generally fail to provide near-term relief.

Local communities have established a “Community Forest
Watch” in which community members analyze the socio-
economic impacts of Wilmar’s plantations, conduct resource
mapping and land and forest surveys in order to fend off
trespassers, and develop proposals for reparations and
environmental remediation. The Community Forest Watch is
adopting the principles of the FAO Voluntary Guidelines on
the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security.*”* The Tenure

Guidelines, Part 5, on administration of land tenure with
regards to recognition and records of customary tenure
rights, provide that “States should provide systems such

as registration, cadastre, and licensing systems to record
individual and collective tenure rights in order to improve
security of tenure rights including those held by indigenous
and other communities with customary tenure systems.”*”2

Internationally, some advocacy organizations, in recognition of
the failure of the state to protect the communities impacted
by Wilmar’s operations, are calling for the establishment of

a World Environmental Court to hold corporations such as
Wilmar accountable for environmental crimes and human
rights violations, per the United Nations Human Rights
Commission resolution adopted in Geneva, June 2014.173 Only
through binding rules for corporations which are established
at the UN level will local communities and affected people by
Wilmar’s operations have access to justice.

“By taking our farms, Wilmar is declaring us dead.” - Elder Aning Oja, Ibogo Village
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chapter 8 Wilmar’s financiers

8. Wilmar’s financiers’*

Wilmar is obligated to uphold environmental and social standards

as a result of its own policy and its membership in the RSPO.
However, shareholders and banks, who are the most important
financial stakeholders of Wilmar International, may also be subject to
Environmental, Social and Governance commitments.

Shareholders and banks are the most important financial
stakeholders of Wilmar International. Shareholders finance 35.6
percent of the Wilmar’s assets. A large amount of the shares of the
company are held by a few major shareholders, including the Kuok
Group and the American commodity trader Archer Daniel Midlands,
which holds 18.1 percent of the shares in Wilmar through its wholly-
owned subsidiaries ADM Asia Pacific, ADM Ag Holding and Global
Cocoa Holdings.”> Other major investors in Wilmar International
include the investment management firms BlackRock, Vanguard, T.
Rowe Price and Van Eck Associates.

At the end of 2014, bank loans financed 50.4 percent of Wilmar’s
assets, largely through short-term trading loans. The main providers

of loans to Wilmar International in the past five years are HSBC,

Mitsubishi UF) Financial, Sumitomo Mitsui Financial, Overseas-
Chinese Banking Corporation and BNP Paribas.

As of December 2014, Wilmar was financed for 1.0 percent by
bondholders. (Bondholders are not included in the table below.)

Many of Wilmar’s North American and EU financiers have adopted
Environmental, Social and Governance criteria that should prevent
them from investing in companies engaged in land grabbing and
destruction of tropical forests. Yet despite the fact that some of
these policies have been in place for more than ten years, financiers
are still involved in these practices by providing financial services to
companies like Wilmar.*® This suggests that voluntary self regulation
by companies and financiers is wholly insufficient to address

ESG concerns, and signals a need for binding rules to hold both
companies and financiers accountable.

These are Wilmar’s largest North American, European, Australian
and Japanese investors:'”’

Share Share Share Share
Financier Country value Value I.pans I..o.ans Financier Country value Value I.pgns I.gans
(Millions $) | (Millions€) | (Millions$) | (Millions €) (Millions §) | (Millions¢) | (Millions$) | (Millions €)
. L. JA Mitsui
Mitsubishi Leasi'nsg“' Japan 20 15
UF Finan- | Japan 351 256
; Apple Finan- United
cial cial Holdings States 20 4
Sumitomo DZ Bank Germany 20 14
Mitsui Japan 351 255
Financial BlackRock gt’;'tt:f 85.63 76.52
Common- ;
United
wealth Austra- - 184 Vanguard States 7106 6442
Bank of lia ‘ United
Australia T. Rowe Price States 529 47.96
WeSt.pac Van Eck Asso- United 453 2107
Banking Austra- 250 181 ciates States : :
Corpora- lia United
tion State Street States 25.5 23.07
United {Forgan gnited 2385 1897
. ase ates
HSBC King- 230 170
dom Dimensional United
Fund Advisors | States 2091 18.96
United
: CalPERS 19.43 14.23
BNP Pari- States
bas France 200 144
Northern United
Trust States 17.04 15.44
Mizuh Fidelity World-
Izuno wide Invest- Bermuda 15.88 14.17
Financial Japan 200 144 ment
ABP Ef]tdhser' 1574 12.95
Nether- United
Rabobank lands 200 144 Bessemer Str:tees 13.58 12
TIAA-CREF gtr;'tt:f 9.08 8.37
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chapter 8 Wilmar’s financiers

Share Share
Financier Country value Value L.o.ans I.'o.ans
(Millions $) | (illions€) | (Millions$) | (Millions €)
Pensioen- Nether-
fonds Zorg & 7.97 6.56
" lands
Welzijn
Bank of New United
York Mellon States 7.38 6.69
CPP
Investment Canada 7.28 5.29
Board
Geode Capital United
Management States 704 638
Anima Italy 6.49 5.98
MassMutual United
Financial States >85 >:39
Deutsche
Bank Germany 5.85 5.06
Sumitomo
Mitsui Trust Japan >7 473
EFG Switzer-
International land 355 403
Aviva United 521 48
Kingdom
Goldman United
Sachs States >16 467
United
Invesco States 4.94 4.45
. Switzer-
Reyl & Cie land 4.8 3.95
Crédit suisse | Witzer 4.29 353
land
UBS switzer- 425 359
land
Helaba Germany 4.1 3.23
Northwestern 3.86 341
Mutual Life United
Insurance States
Company
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Idsion and recommendations: Wilmar’s expansion
stop

9. Conclusion and recommendations: Wilmar’s expansion
should stop

Wilmar's new plantations in Nigeria follow the same business
model that has caused vast forest destruction and human
rights abuse in Southeast Asia. For countries like Indonesia

and Malaysia, the embrace of large scale palm plantations has
actually contributed little to GDP;*"® failed to provide stable

and secure local employment; and subjected the economies to
the whims of global commodity price volatilities. In Southeast
Asia, aggressive government support for large scale plantations,
similar to that planned for Nigeria, has extracted wealth from
the country into the pockets of foreign business owners, leaving
as little as possible in tax revenue; and has left communities
landless, hungry, indebted, and in conflict.

Those factors, combined with Nigeria’s weak land rights regime
for communities, high levels of corruption and a historic failure
to implement applicable environmental laws and regulations,
lead Nigerian NGO Rainforest Resources Development Centre
(RRDC) to conclude that, in regards to Wilmar’s Nigerian
promises, “one must exercise caution.”*”

“Wilmar has the technical capacity to destroy all the forests

of this region within six months,” says RRDC. According to

the group, Wilmar’s environmental and social promises are
company attempts “to buy time and divert public attention
from the massive forest destruction activities that the company
is already poised to execute.”*®

Others, including farmers recently displaced by Wilmar’s
Nigerian operations, are more direct: “By taking our farms,” one
Cross River State resident said, “Wilmar is declaring us dead.”

Wilmar's expansion plans will likely lead to further evictions
and appropriation of farmlands of migrant and small-holder
farmers. The situation poses a grave and ongoing threat to local
rights-holders, who have everything to lose and relatively little
to gain — unless Wilmar proves able to dramatically change its
business model, and unless the Nigerian government makes
dramatic changes to its handling of human rights and land
rights. The expansion plans also pose serious risks to Wilmar’s
brand reputation and the credibility of its commitment to

“No exploitation.”

Therefore, Friends of the Earth-Nigeria and Friends of the Earth-
US recommend that:

> Wilmar should halt its expansion plans effective immediately.

> The Nigerian government should encourage and incentivize
small-holder agricultural production and undertake a
process of reforming its land tenure systems to prevent
the dispossession of rural communities, in line with the
FAO Voluntary Guidelines on the Responsible Governance
of Tenure of Land, Fisheries and Forests in the Context of
National Food Security;

> Wilmar should be held accountable for human rights
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violations related to eviction and livelihood destruction. As

it is exceedingly difficult to bring transnational corporations
to justice in Nigeria and other developing countries, we
recommend the establishment of a World Environment Court
(WEC) to handle cases of human rights violations arising
from the operations of Transnational Corporations. This is in
furtherance of the United Nations Human Rights Commission
resolution adopted in Geneva, June 2014.

Financiers with outstanding loans to Wilmar, or who hold shares
in Wilmar, should:

> use their influence to bring an end to the problems named
in this report, by demanding that Wilmar comply with its
stated policy and with global best practices in FPIC, ILO labor
standards and international economic, social and cultural
rights covenants, and make clear that they will terminate
financial relationships with the company if Wilmar fails to
take the actions outlined below;

> understand that neither self regulation by industry nor by
multi-stakeholder bodies like the RSPO are sufficient to
prevent the kinds of abuses outlined in this report; that the
palm oil sector is rife with high environmental, social and
governance risks that cannot be sufficiently addressed by
voluntary codes of conduct; and that they should therefore
approach palm oil, if at all, as a high-risk investment requiring
strict business selection criteria and enhanced due diligence;

Wilmar International and its subsidiaries in Nigeria should:

> immediately cease its expansion plans and halt its operations
in Cross River State until all of the provisions of its No
Deforestation, No Peat, No Exploitation policy have been met,
until violations of Nigerian law are addressed and rectified to
the satisfaction of local affected communities, and until the
following demands are met;

> declare a policy of permanent inaction or withdrawal from
reserve areas within the former Obasanjo farms;

> publish all concession maps, Socio-Environmental
Impact Assessments, employment policies, HCV and HCS
assessments and minutes of community consultations;

> thoroughly review and overhaul its protocols for seeking the
Free, Prior and Informed Consent in line with global best
practices; secure independent third party oversight of its
practice of FPIC; and reinitiate a process of open consultation
with all affected people;

> establish a local grievance committee to ensure restitution
and compensation of people who have been displaced or
suffered livelihood impacts.

In the words of ERA and RRDC, “If Wilmar fails to improve its
operations, the company had better pack and go.”
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